The crime of aggression
Introduction
In 1998, at the Rome Conference that adopted the Rome Statute of the International Criminal Court (hereinafter referred to as "ICC"), the crime of aggression was included as one of the crimes within its jurisdiction. 1 To this end, any state that becomes party to the Statute accepts the ICC"s jurisdiction. 2 However, neither was there a unanimous agreement between the participants to the Rome Conference as to the agreed definition of the crime of aggression, nor was there a reached agreement on further conditions for the ICC"s exercise of jurisdiction.
It was therefore clear that under the Statute, the ICC could not exercise such jurisdiction until these outstanding issues were solved. 3 This does not, however, conclude that no jurisdiction is conferred upon the ICC and neither does it mean that further steps can be taken for the actualization of a definition for the crime of aggression. In this commitment therefore, subsequent Preparatory Commission for the ICC led to proposals for a provision on aggression in the form of a 2002 Coordinator"s Discussion Paper, which was updated in early 2007. 4 
The Crime of Aggression
In September 2002, the Assembly of States Parties to the ICC established a Special Working Group on the Crime of Aggression (hereinafter referred to as "SWGCA") to continue discussions on the crime of aggression, and this was open to all states including non state parties. The SWGCA has met both formally and informally from 2003 through 2007. 5 In the year 2010, a Review Conference of the Rome Statute was held in Kampala, Uganda, from 31st May to 11th June and thereupon, amendments were adapted to the crime of aggression on 11th June that year by Resolution RC/Res. 6. The amendments were circulated under the cover of depositary notification C. N.651.2010 .TREATIES-8 of 29 November 2010 It was also agreed that certain conditions be put in place in order to have the crime of aggression come into full play. In other words, the crime would be recognized but would be prosecuted at a given specific time. In this regard, the condition for entry into force decided upon in Kampala provides that the court will not be able to exercise its jurisdiction over the crime until after 1st January, 2017 when a decision is to be made by states parties to activate the jurisdiction. 7 This definitely presents a process of realization of goals sought for by the different state parties. It is as such a progressive realization, and the most significant hurdle in the course of understanding, defining and penalising aggression is that the individual opinion of each state regarding aggression varies with the circumstances related to them. Despite this, the crime presents legal and social aspects that must be looked into. It requires continued understanding and simplification of its true nature. This article attempts to fill the existing vacuum and provide a simplification of the crime of aggression to the reader.
The crime of aggression is defined as the planning, preparation, initiation or execution by a person in a leadership position of an act of aggression. 8 Most importantly, the definition contains the threshold requirement that the act of aggression must constitute a manifest violation of the Charter of the United Nations. 9 Notably, this definition was universally adopted and required the strict following of the core guiding principles for the consideration of the crime of aggression at the review conference. This included principles such as independence of the ICC, integrity of the Rome Statute, preservation of the legitimacy of the ICC, fair trial and due process and the complementary role of the ICC. 10 Despite the above, the definition of the crime of aggression is not without criticism and it has been observed that the definition is derived from political origins. 11 Assessment of political policy and addressing the issues of state responsibility was permitted by the United Nations General Assembly vide its resolution 3314 (XXIX) of December 14th, 1974. Scholars are therefore of the view that, "necessity to take into account political motivations moves the definition away from that which is legally recognizable." 12 They further argue that the definition did not foresee the application to individual liability, 13 thereby leading to legal uncertainty which becomes rather inappropriate for an independent and impartial court. 14 Hope at this level is, however, not lost. A general understanding of the resolution 3314 does not comprehensively depict what they think it should have covered. The resolution was not intended to be used in a judicial setting, though it does phrase its determinative criteria in legal language. 15 Even with this, the independence of the court in the process of handling all crimes listed under the Rome Statute needs further review and more care has to be taken when it comes to dealing with the crime of aggression. The act of aggression is defined under paragraph 2 of Article 8bis of the Rome Statute, 2002 as meaning the use of armed force by a state against the sovereignty, territorial integrity or political independence of another state, or in any other manner inconsistent with the Charter of the United Nations. The provision is further elaborative and lists acts that qualify as acts of aggression. For purposes of actual impression and self analysis, paragraph 2 specifically provides that:
Any of the following acts, regardless of a declaration of war, shall, in accordance with United Nations General Assembly resolution 3314 (XXIX) of 14 December 1974, qualify as an act of aggression:
a) The invasion or attack by the armed forces of a State of the territory of another State, or any military occupation, e) The use of armed forces of one State which are within the territory of another State with the agreement of the receiving State, in contravention of the conditions provided for in the agreement or any extension of their presence in such territory beyond the termination of the agreement;
f) The action of a State in allowing its territory, which it has placed at the disposal of another State, to be used by that other State for perpetrating an act of aggression against a third State;
g) The sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out acts of armed force against another State of such gravity as to amount to the acts listed above, or its substantial involvement therein. 16 The definition gives a deeper understanding of the crime of aggression. But this does not rule out the possibility of ambiguities. With regard to the criticisms noted earlier, the implication is that there is an ever growing need to have a simpler definition with elaborate explanations. But as of now, the ball still lies with the ICC to carry out the duty of explaining what the true meaning of the crime of aggression is. The reader has to wait for a more user friendly definition and explanation of aggression as a crime.
It is vital to note that one of the main reasons that delayed the acceptance of the crime of aggression under the Rome Statute in 1998 was the problem of determination of jurisdiction over the crime. Hence, arises the need to consider the jurisdictional and enforceability issues pertaining to aggression.
Conditions for Exercise of Jurisdiction over the Crime of Aggression
The conditions for exercise of jurisdiction are listed in articles 15bis for state referrals and 15ter for Security Council referrals. It is upon satisfaction of the conditions in the above Articles that the ICC may exercise jurisdiction over the crime of aggression. Save for the other crimes in the Statute, these Articles establish a unique jurisdictional regime outlining when the ICC Prosecutor can initiate an investigation into a crime of aggression.
Where a "situation" is referred to the prosecutor by the UN Security Council, Article 15ter of the statute provides that the court"s jurisdiction is triggered in the same manner as with the other crimes in the statute, meaning the prosecutor may proceed with an investigation into the crime of aggression on the same trigger mechanism. Specifically, jurisdiction will be exercised where the crime of aggression is committed in accordance with Article 13 (b), subject to the provisions of Article 15ter, committed one year after the ratification or acceptance of the amendments by thirty states parties. This is subject to a decision to be taken after 1st January, 2017 by the same majority of states parties as is required for the adoption of an amendment to the statute. A determination of an act of aggression by an organ outside the court shall be without prejudice to the court"s own findings under this statute.
Further, this particular article is without prejudice to the provisions relating to the exercise of jurisdiction with respect to other crimes referred to in Article 5. The principle of safeguarding against double jeopardy is to be followed.
In contrast to Security Council referrals, under Article 15bis, the statute provides for referral by the state and the prosecutor. In light of this, the prosecutor may only proceed with propio motu or own motion investigation, or an investigation based on a state referral of a situation into the crime of aggression. The conditions under this Article are:
1. That the exercise of jurisdiction must be in accordance with Article 13, paragraphs (a) and (c), subject to the provisions of this Article, 2. The crime must have been committed one year after the ratification or acceptance of the amendments by thirty states parties, 3. The decision to exercise jurisdiction over the offence must be subject to a decision to be taken after 1 January, 2017 by the same majority of state parties as is required for the adoption of an amendment to the statute, 
Enforceability and Jurisdiction
Following the amendments reached in consensus and in accordance with Article 5(2) of the statute and the agreement that the states parties would enter into force under Article 121(5), the amendments would enter into force for a state one year after such a state has ratified or accepted them. 17 A state that intends not to be bound by the amendment would therefore as a must make a declaration to that effect and a state that does nothing to that effect is bound by the amendment. This means that it is a process that will require states to ratify or accept to be bound by the amendments. However, as earlier noted, under Article 15bis, non state members are exempted from the court"s jurisdiction. The court will only start exercising jurisdiction when at least thirty states have ratified the amendment. 18 Even with thirty states, the court has to wait until January, 2017 in order for it to commence its work in this respect and moreover with a two thirds support. This has however been criticized for reasons that though with the intention to attract or encourage more states to sign, ratify or accede to the statute, the period of seven years is too long and creates a lot of laxity for members to join and become parties. It is more or less a hindrance. With this, however, every effort must be recognized as it shows that there is a progressive move in the bid to achieve international justice and further seeking for an end to impunity.
The general aspect as to when jurisdiction of the court becomes active is that by virtue of Article 15 paragraph 5, the amendments come into force for each state ratifying individually at that point of ratification. "In addition, the amendments require two further conditions to be fulfilled for the court to exercise jurisdiction, both for state referrals and proprio motu investigations and for Security Council referrals:
i. The court may exercise jurisdiction only with respect to crimes of aggression committed one year after the ratification or acceptance of the amendments by thirty states parties.
ii. The court shall exercise jurisdiction over the crime of aggression in accordance with this Article, subject to a decision to be taken after 1 January, 2017 by the same majority of states parties as is required for the adoption of an amendment to the Statute". 19
It ought to be noted that most of the states parties do not have a positivist approach for the work of the court. For instance, the Coalition for the International Criminal Court (hereinafter referred to as "CICC") represents over 2,500 organizations that strongly support the Rome Statute system from all over the world with differing mandates and expertise. The CICC as a whole does not take a position concerning the adoption of specific provisions on the crime of aggression at Kampala. This was because CICC members developed varying positions concerning the complex discussions on the crime. Likewise, the Uganda Coalition on the International Criminal Court (hereinafter referred to as "UCICC") takes a similar position. Nevertheless, both before and during the Review Conference, the CICC and the UCICC encouraged states to approach the consideration of proposals concerning the crime of aggression on their merits and in a constructive and cooperative manner. The CICC team on the crime of aggression was actively involved in the "Princeton process" 20 and in the preparatory work undertaken by the SWGCA. During the Review Conference, the CICC and the UCICC were active in providing information and forums for discussion on the topic to its membership and states delegates.
Despite the above, it is with international interest that the crime of aggression be taken more seriously. It is unanimously agreed and recognized that aggression is the most serious and dangerous form of the illegal use of force. The determination of whether an act of aggression has been committed requires consideration of all the circumstances of each particular case, including the gravity of the acts concerned and their consequences, in accordance with the Charter of the United Nations. As such, it has been understood by all states that attended the Kampala Conference that in establishing whether an act of aggression constitutes a manifest violation of the Charter of the United Nations, the three components of character, gravity and scale must be sufficient to justify a "manifest" determination. No one component can be significant enough to satisfy the manifest standard by itself. 21
Conclusion and Recommendations
The ICC is young and still very fragile for those dependent on international support. RC/Res.6 undermines the fundamental purposes of the ICC. The jurisdictional regime"s reliance upon the Security Council erodes the independence of the prosecutor and the judiciary and consequently leads to impunity. Allowing states to arbitrarily determine whether the ICC can exercise jurisdiction for the crime of aggression in relation to their nationals results in continued impunity and a failure to reaffirm the Charter of the UN. Deriving the definition of an act of aggression from Res. 3314 subjects all determinations of criminal liability to political motivations, reducing judicial independence. In addition, the incorporation of the manifest threshold RC/Res.6 does not reaffirm the Charter, but restricts its application. While there is no such thing as a magical formula to which all parties will agree without compromise it is important to recognize the potential shortcomings of RC/ Res.6 that may weaken the court. 24 Most importantly, it must be known that there is no positive step toward a goal that is not met with challenges. It is not with doubt that criticisms have come up against the ICC, its work and as well as its progress. However, the platforms for debate, works and related activities of the ICC must be utilised in such a way that there is effective participation and contribution to the eventual success of the court and perceive it as an instrument of change.
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